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(3)(i) The transcript will be sub-
mitted to the witness for signature.

(ii) Where the witness will be pro-
vided a copy of the transcript, the
transcript will be submitted to the wit-
ness for signature. The witness may
submit to the OIG written proposed
corrections to the transcript, with such
corrections attached to the transcript.
If the witness does not return a signed
copy of the transcript or proposed cor-
rections within 30 days of its being sub-
mitted to him or her for signature, the
witness will be deemed to have agreed
that the transcript is true and accu-
rate.

(iii) Where, as provided in paragraph
(2)(2) of this section, the witness is lim-
ited to inspecting the transcript, the
witness will have the opportunity at
the time of inspection to propose cor-
rections to the transcript, with correc-
tions attached to the transcript. The
witness will also have the opportunity
to sign the transcript. If the witness
does not sign the transcript or offer
corrections within 30 days of receipt of
notice of the opportunity to inspect
the transcript, the witness will be
deemed to have agreed that the tran-
script is true and accurate.

(iv) The OIG’s proposed corrections
the record of transcript will be at-
tached to the transcript.

(h) Testimony and other evidence ob-
tained in an investigational inquiry
may be used by the OIG or DHHS in
any of its activities, and may be used
or offered into evidence in any admin-
istrative or judicial proceeding.

[67 FR 3354, Jan. 29, 1992, as amended at 65
FR 24419, Apr. 26, 2000]

§1006.5 Enforcement of a subpoena.

A subpoena to appear at an investiga-
tional inquiry is enforceable through
the District Court of the United States
and the district where the subpoenaed
person is found, resides or transacts
business.
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§1007.1 Definitions.

As used in this part, unless otherwise
indicated by the context:

Data mining is defined as the practice
of electronically sorting Medicaid or
other relevant data, including but not
limited to the use of statistical models
and intelligent technologies, to un-
cover patterns and relationships within
that data to identify aberrant utiliza-
tion, billing, or other practices that
are potentially fraudulent.

Employ or employee, as the context re-
quires, means full-time duty intended
to last at least a year. It includes an
arrangement whereby an individual is
on full-time detail or assignment to
the unit from another government
agency, if the detail or assignment is
for a period of at least 1 year and in-
volves supervision by the unit.

Provider means an individual or enti-
ty that furnishes items or services for
which payment is claimed under Med-
icaid.

Unit means the State Medicaid fraud
control unit.

[67 FR 3355, Jan. 29, 1992, as amended at 78
FR 29061, May 17, 2013]

§1007.3 Scope and purpose.

This part implements sections
1903(a)(6), 1903(b)(3), and 1903(q) of the
Social Security Act, as amended by the
Medicare-Medicaid Anti-Fraud and
Abuse Amendments (Pub. L. 95-142).
The statute authorizes the Secretary
to pay a State 90 percent of the costs of
establishing and operating a State
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§1007.5

Medicaid fraud control unit, as defined
by the statute, for the purpose of elimi-
nating fraud in the State Medicaid pro-
gram.

§1007.5 Basic requirement.

A State Medicaid fraud control unit
must be a single identifiable entity of
the State government certified by the
Secretary as meeting the requirements
of §§1007.7 through 1007.13 of this part.

§1007.7 Organization and location re-
quirements.

Any of the following three alter-
natives is acceptable:

(a) The unit is located in the office of
the State Attorney General or another
department of State government which
has Statewide authority to prosecute
individuals for violations of criminal
laws with respect to fraud in the provi-
sion or administration of medical as-
sistance under a State plan imple-
menting title XIX of the Act;

(b) If there is no State agency with
Statewide authority and capability for
criminal fraud prosecutions, the unit
has established formal procedures that
assure that the unit refers suspected
cases of criminal fraud in the State
Medicaid program to the appropriate
State prosecuting authority or au-
thorities, and provides assistance and
coordination to such authority or au-
thorities in the prosecution of such
cases; or

(c) The unit has a formal working re-
lationship with the office of the State
Attorney General and has formal pro-
cedures for referring to the Attorney
General suspected criminal violations
occurring in the State Medicaid pro-
gram and for effective coordination of
the activities of both entities relating
to the detection, investigation and
prosecution of those violations. Under
this requirement, the office of the
State Attorney General must agree to
assume responsibility for prosecuting
alleged criminal violations referred to
it by the unit. However, if the Attorney
General finds that another prosecuting
authority has the demonstrated capac-
ity, experience and willingness to pros-
ecute an alleged violation, he or she
may refer a case to that prosecuting
authority, as long as the Attorney Gen-
eral’s Office maintains oversight re-

42 CFR Ch. V (10-1-18 Edition)

sponsibility for the prosecution and for
coordination between the unit and the
prosecuting authority.

§1007.9 Relationship to, and agree-
ment with, the Medicaid agency.

(a) The unit must be separate and
distinct from the Medicaid agency.

(b) No official of the Medicaid agency
will have authority to review the ac-
tivities of the unit or to review or over-
rule the referral of a suspected crimi-
nal violation to an appropriate pros-
ecuting authority.

(¢c) The unit will not receive funds
paid under this part either from or
through the Medicaid agency.

(d) The unit will enter into an agree-
ment with the Medicaid agency under
which the Medicaid agency will agree
to comply with all requirements of
§455.21(a)(2) of this title.

(e)(1) The unit may refer any pro-
vider with respect to which there is
pending an investigation of a credible
allegation of fraud under the Medicaid
program to the State Medicaid agency
for payment suspension in whole or
part under §455.23 of this title.

(2) Referrals may be brief, but must
be in writing and include sufficient in-
formation to allow the State Medicaid
agency to identify the provider and to
explain the credible allegations form-
ing the grounds for the payment sus-
pension.

(f) Any request by the unit to the
State Medicaid agency to delay notifi-
cation to the provider of a payment
suspension under §455.23 of this title
must be in writing.

(g) When the unit accepts or declines
a case referred by the State Medicaid
agency, the unit notifies the State
Medicaid agency in writing of the ac-
ceptance or declination of the case.

[67 FR 3355, Jan. 29, 1992, as amended at 76
FR 5970, Feb. 2, 2011]

§1007.11 Duties and responsibilities of
the unit.

(a) The unit will conduct a Statewide
program for investigating and pros-
ecuting (or referring for prosecution)
violations of all applicable State laws
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pertaining to fraud in the administra-
tion of the Medicaid program, the pro-
vision of medical assistance, or the ac-
tivities of providers of medical assist-
ance under the State Medicaid plan.

(b) (1) The unit will also review com-
plaints alleging abuse or neglect of pa-
tients in health care facilities receiv-
ing payments under the State Medicaid
plan and may review complaints of the
misappropriation of patient’s private
funds in such facilities.

(2) If the initial review indicates sub-
stantial potential for criminal prosecu-
tion, the unit will investigate the com-
plaint or refer it to an appropriate
criminal investigative or prosecutive
authority.

(3) If the initial review does not indi-
cate a substantial potential for crimi-
nal prosecution, the unit will refer the
complaint to an appropriate State
agency.

(c) If the unit, in carrying out its du-
ties and responsibilities under para-
graphs (a) and (b) of this section, dis-
covers that overpayments have been
made to a health care facility or other
provider of medical assistance under
the State Medicaid plan, the unit will
either attempt to collect such overpay-
ment or refer the matter to an appro-
priate State agency for collection.

(d) Where a prosecuting authority
other than the unit is to assume re-
sponsibility for the prosecution of a
case investigated by the unit, the unit
will insure that those responsible for
the prosecutive decision and the prepa-
ration of the case for trial have the
fullest possible opportunity to partici-
pate in the investigation from its in-
ception and will provide all necessary
assistance to the prosecuting authority
throughout all resulting prosecutions.

(e) The unit will make available to
Federal investigators or prosecutors all
information in its possession con-
cerning fraud in the provision or ad-
ministration of medical assistance
under the State plan and will cooperate
with such officials in coordinating any
Federal and State investigations or
prosecutions involving the same sus-
pects or allegations.

(f) The unit will safeguard the pri-
vacy rights of all individuals and will
provide safeguards to prevent the mis-

§1007.15

use of information under the unit’s
control.

§1007.13 Staffing requirements.

(a) The unit will employ sufficient
professional, administrative, and sup-
port staff to carry out its duties and
responsibilities in an effective and effi-
cient manner. The staff must include:

(1) One or more attorneys experi-
enced in the investigation or prosecu-
tion of civil fraud or criminal cases,
who are capable of giving informed ad-
vice on applicable law and procedures
and providing effective prosecution or
liaison with other prosecutors;

(2) One or more experienced auditors
capable of supervising the review of fi-
nancial records and advising or assist-
ing in the investigation of alleged
fraud; and

(3) A senior investigator with sub-
stantial experience in commercial or
financial investigations who is capable
of supervising and directing the inves-
tigative activities of the unit.

(b) The unit will employ, or have
available to it, professional staff who
are knowledgeable about the provision
of medical assistance under title XIX
and about the operation of health care
providers.

§1007.15 Applications,
and recertification.

certification

(a) Initial application. In order to re-
ceive FFP under this part, the unit
must submit to the Secretary, an ap-
plication approved by the Governor,
containing the following information
and documentation—

(1) A description of the applicant’s
organization, structure, and location
within State government, and an indi-
cation of whether it seeks certification
under §1007.7 (a), (b), or (c);

(2) A statement from the State At-
torney General that the applicant has
authority to carry out the functions
and responsibilities set forth in this
part. If the applicant seeks certifi-
cation under §1007.7(b), the statement
must also specify either that—

(i) There is no State agency with the
authority to exercise Statewide pros-
ecuting authority for the violations
with which the unit is concerned, or
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§1007.17

(ii) Although the State Attorney
General may have common law author-
ity for Statewide criminal prosecu-
tions, he or she has not exercised that
authority;

(3) A copy of whatever memorandum
of agreement, regulation, or other doc-
ument sets forth the formal procedures
required under §1007.7(b), or the formal
working relationship and procedures
required under §1007.7(c);

(4) A copy of the agreement with the
Medicaid agency required under §1007.9;

() A statement of the procedures to
be followed in carrying out the func-
tions and responsibilities of this part;

(6) A projection of the caseload and a
proposed budget for the 12-month pe-
riod for which certification is sought;
and

(7T) Current and projected staffing, in-
cluding the names, education, and ex-
perience of all senior professional staff
already employed and job descriptions,
with minimum qualifications, for all
professional positions.

(b) Conditions for, and notification of
certification. (1) The Secretary will ap-
prove an application only if he or she
has specifically approved the appli-
cant’s formal procedures under §1007.7
(b) or (c), if either of those provisions is
applicable, and has specifically cer-
tified that the applicant meets the re-
quirements of §1007.7;

(2) The Secretary will promptly no-
tify the applicant whether the applica-
tion meets the requirements of this
part and is approved. If the application
is not approved, the applicant may sub-
mit an amended application at any
time. Approval and certification will
be for a period of 1 year.

(c) Conditions for recertification. In
order to continue receiving payments
under this part, a unit must submit a
reapplication to the Secretary at least
60 days prior to the expiration of the
12-month certification period. A re-
application must—

(1) Advise the Secretary of any
changes in the information or docu-
mentation required under paragraphs
(a) (1) through (5) of this section;

(2) Provide projected caseload and
proposed budget for the recertification
period; and

(3) Include or reference the annual re-
port required under §1007.17.

42 CFR Ch. V (10-1-18 Edition)

(d) Basis for recertification. (1) The
Secretary will consider the unit’s re-
application, the reports required under
§1007.17, and any other reviews or infor-
mation he or she deems necessary or
warranted, and will promptly notify
the unit whether he or she has ap-
proved the reapplication and recer-
tified the unit.

(2) In reviewing the reapplication,
the Secretary will give special atten-
tion to whether the unit has used its
resources effectively in investigating
cases of possible fraud, in preparing
cases for prosecution, and in pros-
ecuting cases or cooperating with the
prosecuting authorities.

(Approved by the Office of Management and
Budget under control number 0990-0162)

§1007.17 Annual report.

At least 60 days prior to the expira-
tion of the certification period, the
unit will submit to the Secretary a re-
port covering the last 12 months (the
first 9 months of the certification pe-
riod for the first annual report), and
containing the following information—

(a) The number of investigations ini-
tiated and the number completed or
closed, categorized by type of provider;

(b) The number of cases prosecuted or
referred for prosecution; the number of
cases finally resolved and their out-
comes; and the number of cases inves-
tigated but not prosecuted or referred
for prosecution because of insufficient
evidence;

(c) The number of complaints re-
ceived regarding abuse and neglect of
patients in health care facilities; the
number of such complaints inves-
tigated by the unit; and the number re-
ferred to other identified State agen-
cies;

(d) The number of recovery actions
initiated by the unit; the number of re-
covery actions referred to another
agency; the total amount of overpay-
ments identified by the unit; and the
total amount of overpayments actually
collected by the unit;

(e) The number of recovery actions
initiated by the Medicaid agency under
its agreement with the unit, and the
total amount of overpayments actually
collected by the Medicaid agency under
this agreement;

1020



Office of Inspector General—Health Care, HHS

(f) Projections for the succeeding 12
months for items listed in paragraphs
(a) through (e) of this section;

(g) The costs incurred by the unit;
and

(h) A narrative that evaluates the
unit’s performance; describes any spe-
cific problems it has had in connection
with the procedures and agreements re-
quired under this part; and discusses
any other matters that have impaired
its effectiveness.

(i) For those MFCUs approved to con-
duct data mining under §1007.20, all
costs expended that year by the MFCU
attributed to data mining activities;
the amount of staff time devoted to
data mining activities; the number of
cases generated from those activities;
the outcome and status of those cases,
including the expected and actual mon-
etary recoveries (both Federal and non-
Federal share); and any other relevant
indicia of return on investment from
such activities.

(Approved by the Office of Management and
Budget under control number 0990-0162)

[67 FR 3355, Jan. 29, 1992, as amended at 78
FR 29061, May 17, 2013]

§1007.19 Federal financial participa-
tion (FFP).

(a) Rate of FFP. Subject to the limi-
tation of this section, the Secretary
will reimburse each State by an
amount equal to 90 percent of the costs
incurred by a certified unit which are
attributable to carrying out its func-
tions and responsibilities under this
part.

(b) Retroactive certification. The Sec-
retary may grant certification retro-
active to the date on which the unit
first met all the requirements of the
statute and of this part. For any quar-
ter with respect to which the unit is
certified, the Secretary will provide re-
imbursement for the entire quarter.

(c) Amount of FFP. FFP for any quar-
ter will not exceed the higher of
$125,000 or one-quarter of 1 percent of
the sums expended by the Federal,
State, and local governments during
the previous quarter in carrying out
the State Medicaid program.

(d) Costs subject to FFP. (1) FFP is
available under this part for the ex-
penditures attributable to the estab-
lishment and operation of the unit, in-

§1007.19

cluding the cost of training personnel
employed by the unit. Reimbursement
will be limited to costs attributable to
the specific responsibilities and func-
tions set forth in this part in connec-
tion with the investigation and pros-
ecution of suspected fraudulent activi-
ties and the review of complaints of al-
leged abuse or neglect of patients in
health care facilities.

(2) (i) Establishment costs are lim-
ited to clearly identifiable costs of per-
sonnel that—

(A) Devote full time to the establish-
ment of the unit which does achieve
certification; and

(B) Continue as full-time employees
after the unit is certified.

(ii) All establishment costs will be
deemed made in the first quarter of
certification.

(e) Costs not subject to FFP. FFP is
not available under this part for ex-
penditures attributable to—

(1) The investigation of cases involv-
ing program abuse or other failures to
comply with applicable laws and regu-
lations, if these cases do not involve
substantial allegations or other indica-
tions of fraud;

(2) Routine verification with bene-
ficiaries of whether services billed by
providers were actually received, or,
except as provided in §1007.20, efforts to
identify situations in which a question
of fraud may exist, including the
screening of claims and analysis of pat-
terns of practice that involve data min-
ing as defined in §1007.1;

(3) The routine notification of pro-
viders that fraudulent claims may be
punished under Federal or State law;

(4) The performance by a person
other than a full-time employee of the
unit of any management function for
the unit, any audit or investigation,
any professional legal function, or any
criminal, civil or administrative pros-
ecution of suspected providers;

(5) The investigation or prosecution
of cases of suspected beneficiary fraud
not involving suspected conspiracy
with a provider; or

(6) Any payment, direct or indirect,
from the unit to the Medicaid agency,
other than payments for the salaries of
employees on detail to the unit.

[67 FR 3355, Jan. 29, 1992, as amended at 78
FR 29061, May 17, 2013]
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§1007.20 Circumstances in which data
mining is permissible and approval
by HHS Office of Inspector General.

(a) Notwithstanding §1007.19(e)(2), a
MFCU may engage in data mining as
defined in this part and receive Federal
financial participation only under the
following conditions:

(1) The MFCU identifies the methods
of coordination between the MFCU and
State Medicaid agency, the individuals
serving as primary points of contact
for data mining, as well as the contact
information, title, and office of such
individuals;

(2) MFCU employees engaged in data
mining receive specialized training in
data mining techniques;

(3) The MFCU describes how it will
comply with paragraphs (a)(1) and (2) of
this section as part of the agreement
required by §1007.9(d); and

(4) The Office of Inspector General,
Department of Health and Human
Services, in consultation with the Cen-
ters for Medicare & Medicaid Services,
approves in advance the provisions of
the agreement as defined in paragraph
(a)(3) of this section.

(i) OIG will act on a request from a
MFCU for review and approval of the
agreement within 90 days after receipt
of a written request or the request
shall be considered approved if OIG
fails to respond within 90 days after re-
ceipt of the written request.

(ii) If OIG requests additional infor-
mation in writing, the 90-day period for
OIG action on the request begins on
the day OIG receives the information
from the MFCU.

(iii) The approval is for 3 years.

(iv) A MFCU may request renewal of
its data mining approval for additional
3-year periods by submitting a written
request for renewal to OIG, along with
an updated agreement with the State
Medicaid agency.

(b) [Reserved]

[78 FR 29061, May 17, 2013]
§1007.21 Other applicable HHS regula-
tions.

Except as otherwise provided in this
part, the following regulations from 45

CFR subtitle A apply to grants under
this part:
Part 16, subpart C—Department

Grant Appeals Process—Special Provi-

42 CFR Ch. V (10-1-18 Edition)

sions Applicable to Reconsideration of
Disallowances [Note that this applies
only to disallowance determinations
and not to any other determinations,
e.g., over certification or recertifi-
cation];

Part 74—Administration of Grants;

Part 75—Informal Grant Appeals Pro-
cedures;

Part 80—Nondiscrimination Under
Programs Receiving Federal Assist-
ance Through the Department of
Health and Human Services, Effec-
tuation of title VI of the Civil Rights
Act of 1964;

Part 81—Practice and Procedure for
Hearings Under 45 CFR part 80;

Part 84—Nondiscrimination on the
Basis of Handicap in Programs and Ac-
tivities Receiving or Benefiting From
Federal Financial Assistance;

Part 91—Nondiscrimination on the
Basis of Age in HHS Programs or Ac-
tivities Receiving Federal Financial
Assistance.

PART 1008—ADVISORY OPINIONS
BY THE OIG

Subpart A—General Provisions

Sec.

1008.1 Basis and purpose.

1008.3 Effective period.

1008.5 Matters subject to advisory opinions.

Subpart B—Preliminary Obligations and
Responsibilities of the Requesting Party

1008.11 Who may submit a request.

1008.15 Facts subject to advisory opinions.

1008.18 Preliminary questions suggested for
the requesting party.

Subpart C—Adyvisory Opinion Fees

1008.31 OIG fees for the cost of advisory
opinions.
1008.33 Expert
sources.

opinions from outside

Subpart D—Submission of a Formal
Request for an Advisory Opinion

1008.36 Submission of a request.

1008.37 Disclosure of ownership and related
information.

1008.38 Signed certifications by the re-
questor.

1008.39 Additional information.

1008.40 Withdrawal.
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